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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.
  

 

 

 

 

 

IN RE:  BERNARD KANSKY 

NO.  BD-2013-085 

S.J.C. Order of Term Suspension entered by Justice Cordy on January 16, 2014. 1 

Page Down to View Memorandum of Decision 
 

                                                
1 The complete Order of the Court is available by contacting the Clerk of the Supreme Judicial Court for Suffolk 
County.  
  



SUFFOLK, ss. 

COMMONWEALTH OF MASSACHUSETTS 

.SUPREME JUDICIAL COURT 
FOR SUFFOLK COUNTY 
No. BD-2013-085 

IN RE: BERNARD KANSKY 

MEMORANDUM OF DECISION 

This bar discipline matter is before me on an Information 

filed by the Board of Bar Overseers (board) , and a 

recommendation that the respondent, attorney Bernard Kansky, be 

suspended from the practice of law for a period of three months. 

The misconduct at issue, which is fully supported by the 

evidence before the Hearing Panel and the board, occurred in the 

course of the respondent's representation of three of five 

sibling beneficiaries in connection with their father's estate,· 

and in particular the distribution of $48,000 that their father 

had accumulated in a Thrift Savings Account, a 40l(k) type of 

program for postal workers. Each of the five siblings had been 

designated as a one~fifth beneficiary of that account. 

The Thrift Savings Account was not an estate asset, but the 

respondent's clients alleged that the ~ther two siblings owed 

the estate a significant amount of money, and would likely 

dissipate the proceeds of their share of the Thrift Savings 



Account (and thus be unable to pay money owed to the estate) if 

those proceeds were distributed directly to them, rather than 

held in escrow. In what the panel found to be an overzealous 

effort to protect the interests of his clients, the respondent 

made particularly bad judgments in violation of the Rules of 

Professional Conduct. In particular: he sent two misleading 

letters to the Federal Retirement Thrift Investment Board (the 

·agency administering the Thrift Savings Plan), attaching to the 

second one an intentionally altered copy of a Temporary 

Restraining Order issued by a Massachusett~ judge; and misled a 

judge of the Probate and Family Court by failing to disclose the 

opposition of a co-administratrix to an ex parte motion for 

relief he had filed with that court. 

Although there appears to have been no ultimate harm 

resulting from the respondent's conduct, and the conduct was not 

intended to benefit him financially or personally, the 

violations were intentional and completely inconsistent with the 

ethical obligations incumbent on a lawyer. The Hearing Panel 

recommended a six month suspension, with one member recommending 

a one year suspension. Bar counsel sought a two year 

suspension. The board ultimately concluded, based on all the 

cir~umstances carefully outlined in its memorandum, that a three 

month suspension was most appropriate. I agree. 
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While the resp9ndent's nearly forty-eight years of 

unblemished practice, balanced against the bad judgments made in 
. . . ! ' 

this case, present a sympathetic picture on the question of what 

discipline is necessary to protect the public, in my view, the 

board has properly (if not explicitly) factored it into its 

recommendation, which I adopt. 
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